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IN THE UNITED STATES CIRCUIT COURT OF
APPEALS FOR THE NINTH CIRCUIT

IN THE MATTER OF THE PE-
TITION OF DOLORES LOPEZ
NUNEZ, FOR A WRIT OF
HABEAS CORPUS

WALTER E. CARR, District Di- ) No. 8642

rector of Immigration of the United

States for the Los Angeles District, ) STIPULATION
No. 20,

Appellant,

vs

DOLORES LOPEZ NUNEZ,

Appellee.

STIPULATION

IS IS HEREBY STIPULATED that Memorandum
Opinion filed the 28th day of April, 1937, in the above en-

titled matter, shall be part of the Transcript on Appeal in

the within matter.

David C. Marcus

Attorney for Appellee

BEN HARRISON,
U S Attorney

Leo V. Silverstein,

Assistant United States Attorney

Attorneys for Appellant.



IN THE DISTRICT COURT OF THE UNITED
STATES IN AND FOR THE SOUTHERN

DISTRICT OF CALIFORNIA
CENTRAL DIVISION

In the ]\Iatter of

DOLORES LOPEZ NUNEZ

On Habeas Corpus

) No. 13092-M

) .MEMORANDUM
) OPINION ON
) HABEAS CORPUS
) PROCEEDING

McCOR^^IICK, District Judge:

In my opinion, the deportation of this alien ^^lexican

woman at this time would be violative of due process of

law and contrary to the public policy of the United States

as declared in decisions of the Supreme Court. See Pierce

V. Society of Sisters, 268 U. S. 534: ]\leyer v . Nebraska,

262 U. S. 399.

The file record of the Immigration Service shows that

the alien lawfully entered the United States with her

mother when about twelve years of age. She is now ap-

proximately twenty-eight, and has been a continuous resi-

dent of the United States since her said first entry. She

lawfully married at Los Angeles, California, on July 20,

1924, and there were four children born of such marriage,

three of whom are now living with their mother, the alien,

in this country. Until her husband's fatal illness in 1931,

the family was sufficiently supported by him. but since

1932 the alien and her children have been necessarily main-

tained at public expense. She has been ill during much

of the time since her husband's death, and she is now an

arrested tubercular and is otherwise in need of medical



and surgical attention, and is unable to work or earn a

living for herself or her children. Her three children are

natives of the United States and are of the tender ages

of eight, seven and five years respectively.

Upon her aforesaid entry on December 8, 1922, the

alien was given an identification card which she still has in

her possession and which she has lawfully exhibited and

used several times for temporary visits to Tia Juana,

Mexico.

The last time she left the United States on one of such

short trips was on August 3, 1934. She returned through

the port of San Ysidro, California, within a few days.

She was arrested about June 13, 1935, by the immigra-

tion officers, and after due hearings was found to be (1)

"A person likely to become a public charge at the time of

entry"; and (2) "Becoming a public charge within five

years after entry into the United States from causes not

affirmatively shown to have arisen subsequent thereto";

and by the Secretary of Labor has been ordered to be

deported under Section 19 of the Immigration Act of

1917, 8 USCA Section 155. There is no claim or evi-

dence that the alien is subject to deportation for anything

except that she is destitute and has been or continues to

be a public charge within the immigation laws of the

United States. Her character or activities have not been

questioned and are not in issue.

There is authority that the re-entry permit of the alien

issued to her in 1922 cannot be invoked to exempt her

from the ban of immigration laws or from exclusion be-

cause likely to become a public charge or becoming such

in relation to her last entry in August, 1934.



Canciamilla v. Haff (C. C A. 9) 64 F. (2d) 875;

Koga V. Berkshire, (C. C. A. 9) 75 F. (2d) 820; United

States ex rel v. Fogarty (D. C, N. Y.) 13 Fed. Supp. 403.

The record clearly shows facts under these decisions

that warranted the findings of the immigration authori-

ties concerning the poverty and dependence of the alien

upon public bounty, and if such matters were the sole

elements to be considered in this habeas corpus proceed-

ing, the Secretary's warrant of deportation would be re-

garded as having been fairly issued and should be exe-

cuted. But the status of this alien in this country is

naturally and inextricably tied to the lives and welfare of

her three minor American born children who cannot be

legally deported or excluded from the United States.

If the mother is deported, the children should and prob-

ably must go with her to Mexico. The record shows that

it is the children who are the major recipients of the public

benefactions, and if the deportation of this alien mother

is sought to be justified upon the claim of public economy,

this result will be attained only slightly. There is no one

in the United States able to support the children. They

must continue to be public charges in the United States

or be forced to go to Mexico with their mother. The

first eventuality is safer and more humane than the last.

Sound public policy and the welfare of the American born

children of the alien preclude as a matter of law her

deportation at this time.

Dated this April 28, 1937.

[Endorsed] : Filed Apr 28- 1937 R. S. Zimmerman,

Clerk, By B. B. Hansen, Deputy Clerk.



[Title of Court and Cause.]

CLERK'S CERTIFICATE.

I, R. S. Zimmerman, clerk of the United States District

Court for the Southern District of CaHfornia, do hereby

certify the foregoing volume containing 4 pages, num-

bered from 1 to 4 inclusive, to be the Supplemental Tran-

script of Record on Appeal in the above entitled cause, as

printed by the appellant, and presented to me for com-

parison and certification, and that the same has been com-

pared and corrected by me and contains a full, true and

correct copy of the stipulation and memorandum opinion.

IN TESTIMONY WHEREOF, I have hereunto set my

hand and affixed the Seal of the District Court of the

United States of America, in and for the Southern

District of CaHfornia, Central Division, this

day of September, in the year of Our Lord One

Thousand Nine Hundred and Thirty-seven and of our

Independence the One Hundred and Sixty-second.

R. S. ZIMMERMAN,
Clerk of the District Court of the

United States of America, in

and for the Southern District

of California.

By

Deputy.




